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KING, C.J., FOR THE COURT:

1. John Kemp has apped ed an order denying hisrequest for free copies of records by the Oktibbeha

County Circuit Court. On April 19, 2002, Kemp pled guilty to two counts of the sle of cocaine. Hewas

sentenced to aterm of tenyears on count one and ten years on count two in the custody of the Mississippi

Depatment of Corrections. These sentences were to run consecutively. On apped, Kemp raises the

following issue

Whether the trid court erred by denying his request for records.



FACTS
12. In July 2001, Kemp was indicted on a multi-count indictment for the sale of cocaine.
113. In April 2002, a plea hearing was conducted where Kemp, represented by counsd, pled guilty to
two of thefive charges dleged againg him. At the hearing, thetrid judge questioned Kemp to determine
whether his pleas of guilty were knowingly and voluntarily mede.
14. Based upon Kemp's responses to the court's questions, the trial judge determined that Kemp's
pless of guilty were fredy and voluntarily entered.
5. The State, as part of its plea agreement with Kemp, asked the tria court to retire three of the
charges againgt Kemp to thefilesand indicated that Kemp was making an open pleaasto sentencing. The
trid judge retired three of the chargesto the files. On count one, Kemp was sentenced to aterm of ten
yearsin the custody of the Mississippi Department of Corrections. On count two, Kemp was sentenced
to aterm of tenyearsin the custody of the Mississppi Department of Corrections. These sentenceswere
to run consecutively. Kemp was ordered to pay a $5,000 fine on both counts.
T6. On December 16, 2002, Kemp filed (1) amotion to correct sentence, (2) amotion to withdraw
guilty plea, and (3) amotion for discovery, court records, and trid transcripts.
7. The record reveds that on March 21, 2003, Kemp sent a letter to the court indicating that his
sentences were "too much time" and asked the court to change his sentences to reflect that they run
concurrently instead of consecutively.
118. OnMay 8, 2003, thetrid judge entered hisorder denying Kemp'smotion to correct sentence and
his motion to withdraw guilty plea. The trid judge stated that Kemp made an open plea, where the trid

judge agreed with the State's recommendation of retiring Kemp's additiond chargesto the files. On that



same day, thetrid judge entered his order denying Kemp's motion for production of records. The trid
judge relied on Fleming v. State, 553 So. 2d 505 (Miss. 1989) and noted that Kemp's action was "an
origind action for records, and as such is barred.”

T9. On June 30, 2003, Kemp sent a letter, along with an affidavit of poverty, to the circuit clerk
requesting free copies of records related to his guilty plea hearing. Kemp requested a copy of the
indictment, the petition to enter a guilty plea, the sentencing orders, and the commitment order.  On July
2, 2003, the trid judge denied that request and indicated that "this petition be, and the same is hereby
dismissed as afrivolousfiling without the necessity of ahearing. Any subsequent filings of the same nature
will aso be considered asfrivolous.”

ISSUE AND ANALYSIS

Whether the trial court erred by entering an order on July 2, 2003, denying Kemp's
request for records.

110. Kemp contendsthat thetrial court incorrectly treated hisrequest for copies of recordsasarequest
for post-conviction relief and erred by denying his request for copies of certain records.

11. Pursuant to the Mississppi Uniform Post-Conviction Collaterad Relief Act, Missssippi Code
Annotated Section 99-39-1 et seg. (Rev. 2000), aprisoner filing a proper motion, and whose motion has
withstood summary dismissa pursuant to Section 99-39-11(2) (Rev. 2000), may be entitled to trial
transcripts or "other relevant documents under the discovery provisions of § 99-39-15," if good cause is
shown andin the discretion of thetria judge. Fleming, 553 So. 2d at 506. The Post-Conviction Collatera
Rdief Act does not give a prisoner the right to initiate or proceed with an independent, origina action for
free documents where he is not pleased with the trid judge's ruling, "to directly gpped that ruling to this

[Clourt as a separate and independent action.” 1d. at 506.



112. Kemp made arequest for (1) acopy of theindictment, (2) a copy of the origina petition to enter

a guilty plea, (3) the sentencing orders, and (4) the commitment order. In May 2003, this request was
denied. In his order, the trial judge indicated that Kemp's request for records was barred based on
Fleming.

113.  InFleming, the supreme court noted that where a defendant fails to demonsirate sufficient need,

or that the documents sought are necessary to decide a specific issue, the law does not require the state
to providefree copies of these documents. Id. at 507. Inthiscase, Kemp requested the above documents
inan effort to reduce his sentence from two separate ten-year sentences to concurrent ten-year sentences.

Kemp made an open plea which alows the trid judge, in his discretion, to determine the sentence in
accordance with the gppropriate statute for the crime charged.Law v. State, 822 So. 2d 1006 (19) (Miss.

Ct. App. 2002). It appears from the record that Kemp's sentences were not incorrectly stated but that
Kemp would like to have his sentences reduced.

114.  InJdune 2003, Kemp sent aletter to the circuit clerk of Oktibbeha County requesting free copies
of documents. On July 2, 2003, the trid judge entered an order dismissing his request as being frivolous
and having been previoudy ruled upon.

115. This Court recognizesthat the state is not required to furnish documents free of charge where a
defendant merdly wishesto "conduct a'fishing expedition’ for grounds upon which to attack the conviction
and sentence.” Fleming, 553 So. 2d at 507. Therefore, thisissue is without merit.

116. THE JUDGMENT OF THE OKTIBBEHA COUNTY CIRCUIT COURT IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO OKTIBBEHA COUNTY.

BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFIS, BARNESAND
ISHEE, JJ., CONCUR.



